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ACA /AHCA Update
WHAT’S HAPPENING 'ON THE HILL'?

Will the ACA be repealed, revised or
remain essentially intact?

What Effect could the Employer 'Tax'
Exclusion have on the AHCA?

What is the Cadillac / Excise Tax?

The Outlook for the Next 100 Days

If the ACA was to be repealed without replacement, 
approximately 20 million Americans would be left un-  
insured. The Congressional Budget Office advised
that 24 million MORE Americans would be left with-
out coverage 10 years from now. Repeal of the entire 
ACA program does not seem likely.

With the House passing the American Health Care Act
(AHCA) on May 5, 2017, it appears that they are looking 
to repeal and replace portions of the ACA, adding 
several new amendments. The bill includes allowing 
states to opt out of the ACA’s essential health benefits, 
permitting insurers under certain circumstances to 
charge consumers more who have pre-existing 
conditions and providing for additional funding for 
high-risk pools.

First, let’s start with what the Employer 'Tax' Exclusion
actually means. As an employer who contributes to a 
group health insurance plan, contributions made by the 
employer for benefits that the employee receives, are 
essentially excluded from the employees compensation 
and payroll tax and therefore a tax free benefit to the 
employee. It is worth noting over 175 million Americans 
receive their benefits through an employer sponsored 
health insurance plan.

There are proposals in the Senate that would tax this
benefit to the employees, resulting in what could be

the largest tax increase in history for the middle-class
Americans. As a result, this could force many Amer- 
icans to drop group sponsored health plans and be 
forced to seek individual coverage where premiums 
and coverages are on the rise.

Slated to take effect in 2020, ACA imposes a 40% tax 
on plans with annual premiums exceeding $10,800 for 
individuals and $29,500 for families. The AHCA, as 
passed by the house, would only delay the tax until the 
year 2026. As a result, employers are and have strongly 
considered, paring back employee group coverages 
which result in lower premiums therefore eliminating 
or reducing the Cadillac tax.

Now that the plan is in the hands of the Senate, we
will be watching closely to see how they address this
possible costly tax.

The Senate proposal of the AHCA may incorporate 
some elements of the bill passed by the House, but 
significant changes to that bill are likely. Many Senators 
feel that the House bill falls short. And, as Sen. Maj. 
Whip Cornyn (R-TX) said, “We’re not under any deadline, 
so we’re going to take our time.”

We will continue to update you on this situation as 
changes come forward.

Please give us a call with any questions: Glenn Niccolai – (973) 200.4762 & Denise HeIler  – (973) 200.4782
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As we all know, the Senate’s discussion draft of the Amer-
ican Health Care Act (AHCA) came out late last week. 
Here’s a summary of how it compares to the House’s plan 
on some major items.   

Employer Mandate - As with the House bill, the employer 
mandate would be eliminated as of January 1, 2016. 
Employer Reporting - As with the House bill, the dis-
cussion draft does not address the 1095-C and 1094-C 
reporting rules. Unlike the House bill however, the discus-
sion draft does not impose a new W-2 reporting require-
ment. Accordingly, this discussion draft would make it less 
likely that Treasury could decide not to enforce the 1095-C 
and 1094-C reporting requirements. 
Cadillac Tax - As with the House bill, the Cadillac Tax 
would be delayed until 2026.
Tax Exclusion for Employer-Provided Healthcare - As 
with the House bill, the discussion draft would not limit the 
value of health coverage that could be provided to em-
ployees on a tax-free basis.
Pre-Existing Conditions - Unlike the House bill, the dis-
cussion draft would not allow states to waive the commu-
nity rating requirements. As under current law, insurance 
companies would remain unable to price individual insur-
ance policies based on the health status of the applicant.
Continuous Coverage Requirements - Unlike the 
House bill, the discussion draft does not contain penalties 
for failure to maintain continuous coverage. As under cur-
rent law, employers would not need to provide evidence of 
creditable coverage. 

Note: As with the House bill, this discussion draft re-
duces the individual mandate penalty to $0 retroactive 
to 2016. Without an individual mandate or an incentive 
to maintain continuous coverage, it is unclear how this 
bill would avoid “death spirals” in the insurance market.

Essential Health Benefits - Unlike the House bill, the 
discussion draft does not contain a separate provision to 
allow states to waive the essential health benefit require-
ments. However, under current law, states can waive the 
essential health benefit requirements as part of a State 
Innovation Waiver. The discussion draft would modify the 
requirements for State Innovation Waivers to make it eas-
ier for states to qualify for them.
Plan Design Provisions - As with the House bill, this dis-
cussion draft would not change or remove any of the plan 
design provisions (sometimes referred to as “market re-
form provisions”) of the ACA.
OTC Drug Reimbursements - As with the House bill, 
HSAs and FSAs would again be allowed to reimburse 
over-the-counter drugs beginning in 2017.
FSA Limit - As with the House bill, the healthcare FSA re-
imbursement limit (currently $2,600) would be eliminated. 
However the House bill would eliminate the limit in 2017, 
whereas, this discussion draft would eliminate the limit be-
ginning in 2018.
HSA Provisions - As with the House bill, beginning in 
2018: 

• The maximum HSA contribution amount (current-
ly $3,400/self or $6,750/family) would be increased to 
equal the maximum out-of-pocket maximum (currently 
$6,550/self and $13,100/family).
• If both spouses are eligible to make catch-up con-
tributions, they could make them both to the same 
HSA.
• If an HSA is established within 60 days of the date 
an individual begins high deductible health coverage, 
qualified medical expenses incurred during the peri-
od of high deductible health coverage would be reim-
bursable tax-free from the HSA -- even if they were 
incurred before the HSA was established. 

As with the House bill, beginning in 2017, the penalty tax 
for using HSA funds for non-medical purposes would de-
crease from 20% to the pre-ACA level of 10%.

RDS Deduction - As with the House bill, Medicare Part D 
retiree drug subsidies would again become deductible as 
a business expense beginning in 2017.
Individual Tax Credit - Unlike the House bill, this discus-
sion draft would not replace the current premium tax credit 
with a new individual tax credit. However, this discussion 
draft would modify the credit in a number of ways, includ-
ing: 

• The credit would not be available to individuals 
who are eligible for employer-provided health plan cov-
erage other than accepted benefits. As with the new 
credit in the House bill, even unaffordable or non-min-
imum value coverage would disqualify the individual.
• The credit would be reduced if the individual was 
provided a qualified small employer health reimburse-
ment arrangement (QSEHRA). As with the new credit 
in the House bill, this reduction would be similar to the 
reduction applicable under current law but would not 
include an affordability component.
• Instead of requiring the individual to have house-
hold income of 100%-400% of the federal poverty lev-
el, the bill would require the individual to have house-
hold income under 350% of the federal poverty level. 
By contrast, eligibility for the new credit in the House 
bill is not tied to household income but would phase-
out based on income above a certain level (which level 
would be significantly higher than 400% of the federal 
poverty level).
• The amount of the credit would be modified, but 
it would still be primarily based on income level. By 
contrast, the House bill’s new tax credit would be a 
flat amount based on age with a phase-out based on 
income above a certain level.

Small Business Tax Credit - As with the House bill, the 
small business tax credit would be repealed beginning in 
2020. Between 2018 and 2020, the small business tax 
credit generally would not be available for plans that pro-
vide coverage relating to elective abortions. 
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